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AF (Kiribati) Case: Some 

Context 
 
• Appellant: Ioane Teitiota, 37 

 

• Home Country: Kiribati 

  

• Immigrated to New-Zealand in 2007 and overstayed his permit 

  

• Has 3 children born in New-Zealand 

 



Kiribati 

• Part of the former British Colony The Gilbert and Ellis Islands 

 

• Situated in the Pacific Ocean, straddling the Equator halfway 
between Australia and Hawaii 

  

• Comprised of 32 atolls and a coral island 

  

• Population: over 100 000 people 

  

• Average altitude: 2 meters over sea level 

  

• Main food resources: bananas, bwabwai (fruit), coconut and 
fish 

 



Effects of Global Warming on 
Kiribati 
 
• Sea level rise: leads to erosion and flooding of the land 

 
• Rise of sea level also affects fresh water resources: iniltration of sea 

water in groundwater “lens” 
  
• Contamination of groundwater affects crops: depletion of food 

sources 
  
• Risk of migration of tuna further north as a consequence of rising 

water temperatures 
  
• Threats to health of residents: higher occurrence of food poisoning, 

outbreaks of dengue fever 
 



Current measures undertaken 

by the Kiribatian government 

 
• Displacement of populations and services towards the outer 

islands of tarawa, that are less affected 

 

• Displacement causes overcrowding and slum like conditions: 
poor sanitary conditions, social tensions 

  

• Government is trying to give people skills to be more 
attractive for immigration: “migration with dignity approach” 

 



Judicial Background 

 

 

 

• Ioane Teitiota had filed a demand for refugee status in New-
Zealand 

 

• Denied by immigration tribunal, appealed to the New-Zealand 
High Court in Auckland 

 



Who is a refugee under international 
law? 

 

Regulating treaties: 

• Convention Relating to the Status of Refugees (1951 Refugee 
Convention) 

 - protects only persons became refugee before January 1, 1951 

• 1967 Protocol to the Convention 

  - protects persons seeking refugee status beyond 1951 

 

Definition of ‘refugee’: 

• Article 1A(2) of the 1951 Convention 

 



Must fulfilled criteria to seek refugee 
status 

• ‘Well-founded fear’ of ‘persecution’ due to- 

• Race, religion, nationality; or 

• Membership of a particular social group; or 

• Political opinion 

 

• S/he must be outside of his/her country of origin/ nationality/ 
residence while seeking the status 

 

• Owing to such well-founded fear, unable to return to the 
country of origin/nationality/residence 



Ground for relief of the High Court  

 

• Section 245 of the Immigration Act 2009  

 

• Conditions to appeal to the High Court :  

 - error of law 

 - the factual errors, in combination with the Tribunal’s 
decision, are sufficiently grave to constitute an error of law  

 

  In short there must be an error of law discernible from the 
Tribunal’s decision which is of sufficient general or public 
importance for this Court to consider on appeal. 

 

 



 The applicant advanced six questions of law : 

 

• Legal status of climate change refugees  

 

• Legal framework for the applicant’s three children 

 

• He challenged the factual finding of the Tribunal that the 
applicant’s food and water supply were adequate  mainly a 
question of fact 

 



  Human Rights and Climate 
 Refugee: Overall Picture 

  What rights are breached because 

of the climate induced migration? 



(A) CIVIL  AND  POLITICAL RIGHTS IMPACTED 

BY CLIMATE CHANGE 

 
  

1. Right to life: The right to life is protected in both Universal 

Declaration of Human Rights and (UDHR) and (International 

Covenant on Civil and Political Rights (ICCPR).  

 

2. Right to Property:  The UDHR and other international human 

rights instruments illustrate the right to property. Article 17 of the 

UDHR: 'everyone has the right to own property alone as well as in 

association with others; and no one shall be arbitrarily deprived of 

his property‘.  

 

3. Other rights under ICCPR: Right to freedom of residence under 

Article 12(l) and movement and the right to protection of privacy, 

family and home under Article 17(i).  

 



(B) ECONOMIC,  SOCIAL  AND  CULTURAL  RIGHTS 

IMPACTED  BY  CLIMATE  CHANGE 

 

1. Right to Food: Included in Article 25, UDHR (right to adequate 

standard of living, including food); Article 24 (c) the Convention on 

the Rights of the Child (CRC) and the Articles 25 (f) and article 28 of 

Convention on the Rights of Persons with Disabilities (CRPD) and 

illustrated more comprehensively in Article 11 International Covenant 

on Economic, Social and Cultural Rights (ICESCR). 

 

2. Right to Health: Recognized in the article 25(1) of UDHR and the 

ICESCR  

 

3. Right to Housing: It is illustrated most comprehensively in ICESCR as 

an element of the right to an adequate standard of living. 

 

4. Right to Water: Related to the right to health in article 12 and the right 

to food in article 11 of  ICESCR. 



(C) COLLECTIVE  OR GROUP RIGHTS 

 
1. Women ' Rights: According to Committee on the Elimination 

of Discrimination against Women  (CEDAW), women are 
entitled to "enjoy adequate living conditions, particularly in 
relation to housing, sanitation, electricity and water supply, 
transport, and communications". 

 

2. Children s Rights: Climate change displacement is set to add 
to the threats that millions of children already face to their 
health and safety, food security, education, and livelihoods. 

 

3. Minorities’ and Indigenous People s Rights: The United 
Nations Declaration on the Rights of Indigenous Peoples sets 
out several rights and principles of relevance to threats posed 
by climate change. 



Protection of displaced people 
in a third country as refugees: 

 Under non-refoulement principle?  Difficulties with non-

refoulement principle: 

1. Climate-induced displacement cannot meet the international 

definition of torture. 

 

2. Current jurisprudence suggests that breaches of these rights will be 

insufficient to found a protection claim. 

 

3. Inappropriate individualized decision making. 

 



Solution? 

 

 

• The term ‘Climate Refugee’ ought to be recognised officially. 

  

• A multilateral framework based on human rights principle  
may bring solutions to the problems. 


