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Climate Change Litigation 

• Claimants appeal to a court to enforce or clarify 
existing climate change laws 

• Different levels: citizens, corporations, states (see 
Brunnee et al., Overview of Legal Issues relevant to Climate 
Change) 

• Purpose: 
– Reduce emissions/ stop pollution (Massachusetts vs. 

EPA) or/and adaptation 

– Compensation for damages (Inuit Petition) 

– Cessation of Human Rights violation (Inuit, 
Maledives) 

– Challenge climate laws/regulations (Aviation case) 
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Climate Change and State 

Responsibility 

 – Internationally wrongful act (primary responsibility) 

» Treaty: UNFCCC 

» Duty to prevent climate change damages? 

» Art. 2, Art. 4.2 

» Art. 18 VCLT 

» Custom: No-harm rule (prohibition of transboundary 
harm) 

» What is prohibited: harmful activities or harm as 
such? 

» Qualification: significant 

– Attributability to state 

» Act of state organs? 

» Failing to act with due diligence: state’s duty of 
control/standard of care determined by a state’s 
means and capacities 

» Minimizing risk 

» Opportunity to act 

» Foreseeability 

» Proportionality 
 



Climate Change and State 

Responsibility 

 –Causation 

»General 

»Specific (P: attributability of emissions of 

a state to a certain damage) 

–Legal consequences 

»Cessation 

»Performance 

»Reparation (compensation), ecological 

damages? 

»Apportioning  of responsibility/allocation 

of costs 

 



Cases: Climate change and 

human rights 



Student presentation 1: 

“An Inuit Petition to the Inter-American 
Commission on Human Rights for Dangerous 
Impacts of Climate Change” 
(http://www.ciel.org/Publications/COP10_Hand
out_EJCIEL.pdf or: 
http://www.inuitcircumpolar.com/inuit-petition-
inter-american-commission-on-human-rights-to-
oppose-climate-change-caused-by-the-united-
states-of-america.html  (Petition can be found 
here: 
http://www.inuitcircumpolar.com/uploads/3/0/5/
4/30542564/finalpetitionicc.pdf 



Inuit Human Rights and Climate 

Change 

7. December 2005: Petition filed to the InterAmerican Commission on 

   Human Rights Seeking Relief from Violations 

    Resulting from Global Warming Caused 

by Acts     and Omissions of the United 

States 

 

   Petitioner: Sheila Watt-Cloutier (Nobel Peace Prize  

  Nominee for 2007, together with Al Gore) with  

   support of the Inuit Circumpolar Conference on 

    behalf of all Inuit of the Arctic regions of 

the US and    Canada 

 

1. March 2007:  Hearing at the 126th Session of the   

   InterAmerican Commission on Human Rights  

 

Further Information: www.ciel.org 

    www.earthjustice.org 

    http://www.climatelaw.org/cases  

   www.inuitcircumpolar.com 
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Climatic changes in 

the Arctic 





Future warming 
 Temperaturedifference 

(2090-2099) -(1980-1999), High emission scenario, IPCC 2007 

 



Retreat of Sea Ice (Observations) 



Retreat of Sea Ice (Prognosis) 



Inuit Life Style 



Life on Ice 



(Traditional) Housing 



Food & Hide Preservation 



Transport 



Hunting 



Culture 



Education of Younger Generations 



Effects 



Violent Weather (Storms),  

Sea Level Rise & Waves 



Land Slides and Erosion 



Melting of Permafrost Soil 



Destruction of Houses 



Changes in Ice: Imparing Travel Safety, 

Hunting and Subsistence 



Changes in Ecosystems 



Impairment of Subsistence Harvest & 

More Frequent and More Dangerous 

Encounters between Humans and Polar 

Bears 



Legal Claims (Inuit Petition) 
• 1. Right to enjoy the benefit of culture  

•  Art. XIII American Declaration on the Rights and Duties of Man 

(ADRDM) 

• OAS Charter (Arts. 2(f), 3(m), 30, 48) 

• Universal Declaration on HR (Art. 27.1) 

• International Covenant on Civil and Political Rights (Art. 27) 

• International Covenant on Economi, Social and Cultural Rights (Art. 

12.6) 

• 2. Right to Property (UDHR Art. 17) 

• 3. Right to use and enjoy traditional lands (ADRDM, Art. XXIII) 

• 4. Right to use and enjoy their intangible intellectual property and 

traditional knowledge 

• 5. Right to preservation of health (ADRDM, art. XXI) 

• 6. Right to life, physical integrity nd security (ADRDM, art. I) 

• 7. Right to own means of subsistence (ICCPR art. 1.2) 

• 8. Right to a safe and healthy environment? 
 



Student presentation 2: 

Submission of the Maldives to the Office of the UN High 

Commissioner for Human Rights (Maldives Submission 

under Resolution HRC 7/23 ‐ FINAL ‐‐ 25 September 2008), 

available at: 

http://www.ohchr.org/Documents/Issues/ClimateChange/Su

bmissions/Maldives_Submission.pdf 

  

http://www.ohchr.org/Documents/Issues/ClimateChange/Submissions/Maldives_Submission.pdf
http://www.ohchr.org/Documents/Issues/ClimateChange/Submissions/Maldives_Submission.pdf


Submission of the Maldives to the Office 

of the High Commissioner for Human 

Rights  

•Submitted: 25 september 2008 

•Resolution HRC 7/23 

• Physical and Human Impacts of Climate change 

• Sea level rise (permanent flooding, erosion) 

• Increase in sea and surface temperatures 

(changes to island and marine ecosystems) 

• Extreme weather events (high level waves, winds, 

sea surges) 

• Changes in precipitation (exacerbate the effects of 

sea level rise) 
 

 

 



Male, Maldives 

http://wikitravel.org/en/Image:Male_Mosque.jpg








Submission of the Maldives to the Office of 

the High Commissioner for Human Rights  

Claims:  

•Violation of right to self-determination (Article 1 of both ICCPR and 

ICESCR and Articles 1 and 55 UN Charter) = collective right 

• Violation of  right to life, right to property, right to food, right to housing, 

right to health, right to water, right to work 

• procedural rights: access to information, participation in decision-making, 

access to justice 

• international community (states individually and collectively) has a duty to 

ensure that GHG are reduced and to provide funding for adaptation 

• an international agreement that fails to attain GHG reductions at anything 

less than scientifically-agreed safe levels would be incompatible with HR 

obligations under the UN Charter 

• Art. 2 poses ICCPR an obligation on the international community to 

protect the sovereignty of small island states by reducing GHG emissions 

• International community must take into account international HR 

obligations in the course of negotiating a comprehensive cc agreement 

 

 

 

 



Submission of the Maldives to the Office of 

the High Commissioner for Human Rights  

Suggestions: 

• Establishing a Special Rapporteur or Special Representative of 

the UN Secretary-General on Human Rights and Climate Change 

• Reviving the mandate of the Special Rapporteur on Human 

Rights and the Environment 

• Requesting exisiting Special Rapporteurs to address the 

implications of climate change within their mandates 

• Requesting the Committee on Economic, Social and Cultural 

Rights to produce an opinion on the obligations incumbent upon 

states under the ICESCR to address climate change 

• Organizing an international conference (OHCHR and UNEP) on 

HR and the Environment 
 

 



Palau 

 

http://www.unmultimedia.org/radio/english/2012/02/palau-seeks-world-court-opinion-on-climate-change/


 

http://envirocenter.yale.edu/climatechange/icj


Advantages (A. Strauss) 

• ICJs status and visibility – favourable ruling would be 
conducive to creating a political environment for the 
furtherance of a meaningful climate treaty 

• ICJ ruling could provide an authoritatively sanctioned 
reference point (for public opinion) 

• Ruling could alter the dynamics of negotiations 
(backs the claims of vulnerable countries) 

• Creating pressure by corporations (negative 
exposure) 

• Could put pressure on countries to comply with their 
obligations 



Challenges 

• Jurisdiction of the ICJ (based on state consent) 

– Mutual agreement, Art. 36(1) ICJ Statute 

–  Optional clause (Art. 36 (2) ICJ Statute 

–  Acceptance of jurisdiction in a treaty (36 (1)) 

• Standing (individual interest), erga omnes? 

• Primary norm? 

• Specific causation 

• Assessing damages from climate change 

• Attributability to any specific country 

• Dealing with the causes of the problem 
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(A) CIVIL  AND  POLITICAL RIGHTS IMPACTED BY 

CLIMATE CHANGE 

 
  

1. Right to life: The right to life is protected in both Universal 
Declaration of Human Rights and (UDHR) and (International 
Covenant on Civil and Political Rights (ICCPR).  

 

2. Right to Property:  The UDHR and other international human 
rights instruments illustrate the right to property. Article 17 of 
the UDHR: 'everyone has the right to own property alone as 
well as in association with others; and no one shall be 
arbitrarily deprived of his property‘.  

 

3. Other rights under ICCPR: Right to freedom of residence 
under Article 12(l) and movement and the right to protection 
of privacy, family and home under Article 17(i).  

 



(B) ECONOMIC,  SOCIAL  AND  CULTURAL  RIGHTS 

IMPACTED  BY  CLIMATE  CHANGE 

 

1. Right to Food: Included in Article 25, UDHR (right to adequate 
standard of living, including food); Article 24 (c) the Convention on the 
Rights of the Child (CRC) and the Articles 25 (f) and article 28 of 
Convention on the Rights of Persons with Disabilities (CRPD) and 
illustrated more comprehensively in Article 11 International Covenant 
on Economic, Social and Cultural Rights (ICESCR). 

 

2. Right to Health: Recognized in the article 25(1) of UDHR and the 
ICESCR  

 

3. Right to Housing: It is illustrated most comprehensively in ICESCR as 
an element of the right to an adequate standard of living. 

 

4. Right to Water: Related to the right to health in article 12 and the right 
to food in article 11 of  ICESCR. 



(C) COLLECTIVE  OR GROUP RIGHTS 

 
1. Women ' Rights: According to Committee on the Elimination 

of Discrimination against Women  (CEDAW), women are 
entitled to "enjoy adequate living conditions, particularly in 
relation to housing, sanitation, electricity and water supply, 
transport, and communications". 

 

2. Children s Rights: Climate change displacement is set to 
add to the threats that millions of children already face to 
their health and safety, food security, education, and 
livelihoods. 

 

3. Minorities’ and Indigenous People s Rights: The United 
Nations Declaration on the Rights of Indigenous Peoples 
sets out several rights and principles of relevance to threats 
posed by climate change. 



• No mono-causal relationship 

• Worst effects by climate change felt by those 

that are most (factually and legally) vulnerable 

• Climate change undermining the realisation of a 

broad range of human rights (right to health, life, 

food, water, shelter, culture, livelihood, property) 

• Traditionally little recognition of HR impacts in 

climate negotiation (and literature) and vice versa 

-  disciplinary gap HR law and cc law/ path 

depency 
 

Climate Change and Human Rights 



• Human Rights Council Resolution ”Human Rights and Climate Change” 

(res. 7/23, 2008) 

• OHCHR prepared a study on the relationship between climate change and 

human rights (A/HRC/10/61)  

• Resolution “Human rights and climate change” (res. 10/4) 
• notes “climate change-related impacts have a range of implications, both direct 

and indirect, for the effective enjoyment of human rights …” 

• recognizes that the effects of climate change “will be felt most acutely by those 

segments of the population who are already in a vulnerable situation” 

• recognizes that “effective international cooperation to enable the full, effective 

and sustained implementation of the United Nations Framework Convention on 

Climate Change … is important in order to support national efforts for the 

realization of human rights implicated by climate change-related impacts” 

• affirms that “human rights obligations and commitments have the potential to 

inform and strengthen international and national policy-making in the area of 

climate change”.  

 

• HRC Resolution 18/22 (28 September 2011) A/HRC/18/L.26/Rev.1 

• Human Rights Council seminar on human rights and climate change 

(23-24 February 2012) 

• HRC Resolution A/HRC/26/L.33 (23 June 2014) 

 

Climate Change and Human Rights 
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OHCHR Report on the Relationship Between 

Climate Change and Human Rights 

The OHCHR report reaches several important conclusions:  

– (1) climate change threatens the enjoyment of a 

broad array of human rights;  

– (2) climate change does not, however, necessarily 

violate human rights 

– (3) human rights law nevertheless places duties on 

states concerning climate change; 

– (4) those duties include an obligation of international 

cooperation (“Irrespective of whether or not climate 

change effects can be construed as human rights 

violations, human rights obligations provide important 

protection to the individuals whose rights are affected 

by climate change.” (OHCHR Report, para 71) 



Cancun Agreements -/CP.16 
•  “Noting resolution 10/4 of the United Nations 

Human Rights Council on “human rights and 

climate change”, which recognizes that the 

adverse effects of climate change have a range of 

direct and indirect implications for the effective 

enjoyment of human rights and that the effects of 

climate change will be felt most acutely by those 

segments of the population that are already 

vulnerable owing to geography, gender, age, 

indigenous or minority status and disability.” 

•  8. “Emphasizes that Parties should, in all climate 

change-related actions, fully respect human 

rights;”  

 

http://www2.ohchr.org/english/issues/climatechange/
http://www2.ohchr.org/english/issues/climatechange/
http://www.unhcr.org/pages/49e4a5096.html
http://www.unhcr.org/pages/49e4a5096.html


Climate Change and Forced 

Displacement 
• Climate change effects (droughts, floods, environmental 

degradation) may trigger (threat multiplier) the movement of 

persons 

• Estimations vary (UN University’s Institute for Environment and Human Security: 50 million 

‘environmental refugees’ by 2010, UN Environment Programme (UNEP): by 2060 50 million ‘environmental refugees’ in 

Africa alone, Christian Aid:  nearly a billion people could be permanently displaced by 2050: 250 million by climate change-

related phenomena such as droughts, floods and hurricanes, and 645 million by dams and other development projects) 

• Some movement may be coercion (forced displacement) 

• P: multi-causality of climate-change displacement together 

with other factors 

• Majority of displaced persons (due to sudden-onset natural 

disasters or environmental degradation) remain in their 

country of origin 

• Some displacement may be across internationally 

recognized state borders 



Climate Change and Forced 

Displacement 

http://www.washingtonpost.com/blogs/worldviews/wp/2014/08/07/has-the-era-of-the-climate-change-refugee-begun/
http://www.nzherald.co.nz/nz/news/article.cfm?c_id=1&objectid=11303331


video 

http://www.washingtonpost.com/blogs/worldviews/wp/2014/08/07/has-the-era-of-the-climate-change-refugee-begun/


Student assignment 

• Discuss the case of Kiribati. 

• Which possibilities exist for the Island? 

• If you were the President’s legal counsel, what would 

you advise?  



Internal Displacement 

• 1998 UN Guiding Principles on Internal Displacement 

• ”persons or groups of persons who have been forced or obliged to 

flee or to leave their homes or places of habitual residence, in 

particular as a result of or in order to avoid the effects of …. natural 

or human-made disasters, and who have not crossed an 

internationally recognized State border.” 

• Guiding principles provide the normative framework for protecting 

internally displaced persons, recognized in several UNGA resolutions 

(P: not legally binding) 

• Which obligations do States have under international law to protect 

internally displaced persons? (Guiding principle 3: ”states bear the 

primary duty and responsibility to provide assistance amd protection 

in all phases of internal displacement”) 

• P: Human rights challenges during displacement and restoring rights 

after relocation 
 



Cross-Border Displacement 

• International protection of refugees 

 

• 1951 Convention relating to the Status of refugees (defines who is a 

refugee, their rights and legal protection) 

 

 

• Refugee: a person who ” owing to wellfounded fear of being  

persecuted for reasons of race, religion, nationality, membership 

of a particular social group or political opinion, is outside the 

country of his nationality and is unable or, owing to such fear, is 

unwilling to avail himself of the protection of that country; or 

who, not having a nationality and being outside the country of his 

former habitual residence as a result of such events, is unable or, 

owing to such fear, is unwilling to return to it.” 



Cross-Border Displacement 

• P: climate-induced displacement not considered 

 

• Some displaced persons may fall into already marginalized groups, 

become more vulnerable to climate change and could qualify for 

refugee status 

 

• 1969 OAU Convention Governing Specific Aspects of Refugee 

problems in Africa/ 1984 Cartagena declaration on refugees: include 

persons that are compelled to flee due to “events seriously disturbing 

public order” 



Cross-Border Displacement 

• Protection of externally displace persons that do not qualify as 

refugees?  

• Non-refoulement principle (no person, regardless of status or 

conduct, may be returned in any manner whatsoever to a 

country where his or her life or integrity would be at risk) 

(customary HR law/Art. 33.1 1951 Covention) 

• Human rights law applicable to aliens 

• Protection by their state of origin (state of origin may be 

unable or unwilling to protect its citizens) 

• No right to enter a country and stay vs. Permissibility and 

reasonableness of return (human rights standards) 

• Proposed changes: amendmends to the 1951 Convention? (P. 

risk of renegotiation – may undermine regime for protection of 

refugees altogether) 



1951 Geneva Convention 

Relating to the Status of 

Refugees 
Art. 33.1: prohibition of expulsion or 

return (”refoulement”) 

 No Contracting State shall expel or return 
(”refouler”) a refugee in any manner 
whatsoever to the frontiers of territories 
where his life or freedom would be 
threatened on account of his race, religion, 
nationality, membership of a particular 
social group or political opinion. 



Customary Principle of Non-

refoulement 

prohibition of expulsion or return 
(”refoulement”) 

 No Contracting State shall expel or return 
(”refouler”) a refugee person in any 
manner whatsoever to the frontiers of 
territories where his life or freedom would 
be threatened on account of his race, 
religion, nationality, membership of a 
particular social group or political opinion. 



United Nations General 

Assembly, Human Rights of 

Migrants (Report by the Special 

Rapporteur on the human rights 

of migrants) A/67/299, 13 August 

2012 
Application of human rights standards 

without distinction: ”Both International 
covenants ensure the applicability of 
fundamental human rights for migrants, 
including the right to life and the right to an 
adequate standard of living and health” 



United Nations General 

Assembly, Human Rights of 

Migrants (Report by the Special 

Rapporteur on the human rights 

of migrants) A/67/299, 13 August 

2012 
”Encourage the development of coherent 

policies regarding the rights of all migrants, 
which take into account the myriad 
circumstances which lead people to migrate, 
including the need for human rights 
protection for those that are ”induced” or 
”forced” to migrate.” 



Legal Questions and Research Agendas: 

1. How to ensure a Right to information (Aarhus Convention) in those 

countries most affected by climate change? 

2. Mutually reinforcing obligations under the UNFCCC and the ICESCR 

3. State responsibility for climate change harms to individuals/ 

communities 

4. Is there an obligation - under human rights law -  of wealthy countries to 

mitigate climate change? 

5. Liability of private actors for climate change damages to individuals? 

6. Climate change harm as a crime? 

7. Obligations of States under International Law to address internally 

displaced persons 

8. International protection of climate-induced internationally displaced 

persons (refugees/not qualifying as refugees) 

 



http://www.youtube.com/watch?v=DJuRjy9k7GA&feature=youtu.be

