
Climate refugees



The Kiribati Case



The Definition Of «Refugee» Under IL

The Refugee Convention: 

Article 1A (2): 

“…owing to well-founded fear of being persecuted for 
reasons of race, religion, nationality, membership of a 
particular social group or political opinion, is outside the 
country of his nationality and is unable or, owing to such fear, 
is unwilling to avail himself of the protection of that country; 
or who, having a nationality and being outside the country of 
his former habitual residence as a result of such events, is 
unable, or owing to such fear, is unwilling to return to it.”

New Zealand has implemented Art. 1A(2) of the Refugee 
Convention in its Immigration Act



«Persecution»

“Persecution” is not defined in the Refugee 

Convention but clearly encompasses well 

founded fears to life or freedom on a convention 

ground, some form of serious harm, or serious 

violations of civil or human rights.



Facts of the case

The applicant is a citizen of Kiribati (previously named the Gilbert islands), which is an 
island group situated in the south-west Pacific Ocean. 

Overcrowding is a problem which the Kiribati government has had to confront. A long 
term problem for the Kiribati government is steadily rising ocean levels attributable to 
climate change. 

The appellant does not wish to return to Kiribati because of the difficulties they faced

due to the combined pressures of over-population and sea-level-rise.

The applicant requested to be granted refugee status and/or protected person status, 
which was declined by a refugee and protection officer. 

As a result the applicant exercised his right of appeal to the IPT (immigration and 
protection tribunal). 

Claim : the applicant to be recognized as a refugee or/and a protected person – both 
were dismissed by the IPT



Before the IPT 

The IPT accepted all evidence brought by the 
applicant

1) 2007 NAPA (National Adaptation Program of 
Action) which had been filed by the Kiribati 
government under the UNFCCC

2) Evidence of personal history

3) Evidence provided by a qualified expert on 
climate change and their impacts upon the pop. 
of Kiribati

4) The applicants wife 



The IPT found...

The IPT referred to s 129(1) of the Act which obliges New Zealand to recognise as a 
refugee a person who is a refugee within the meaning of the Refugee Convention, 
Article 1A(2) of which is set out above.

The Tribunal next considered overseas authorities which set out the obvious 
proposition that people fleeing natural disaster cannot, for that reason alone, obtain 
protection outside their country under the Refugee Convention.

The Tribunal additionally considered that the refugee claim must fail because the 
effects of environmental degradation on Kiribati and on the applicant’s standard of 
living were faced by the population generally.

The Tribunal also examined s 131 of the Act which provides that a person must be 
recognised as a protected person in New Zealand (a different status from refugee 
status) under the International Covenant on Civil and Political Rights (ICCPR) if there 
were substantial grounds for believing that person would be in danger of being 
subjected to arbitrary deprivation of life or cruel treatment if deported from New 
Zealand.



The High Court
APPLICANT'S QUESTIONS OF LAW :

1. The word “refugee” extends to people who are refugees from climate change

and its effects and that by referring to such people as “sociological refugees” the

Tribunal had erred.

2. The Tribunal erred in finding that because all people in Kiribati suffer from the

same results of “global warming” this disqualifies the applicant from claiming

refugee status.

3. Green house gases are responsible for rising sea levels and changes of weather

patterns (inherent in climate change) and, as such, constitute an indirect but

worldwide “human agency”.

4. The Tribunal had failed to consider Articles 2, 3(a) and 24(1) of the ICCPR as

they might relate to the three children of the applicant and had further failed to

consider Articles 24(1) and 2(a)-(c) of the United Nations Convention on the

Rights of the Child (UNCROC).

5. The Tribunal erred in law in not considering the situation of the applicant’s

children separately, particularly as regards the effect on them of water and food

deprivation as New Zealand born children who, if returned to Kiribati where

they had never lived, would suffer serious harm.

6. The factual finding of the Tribunal that the applicant’s food and water supply

were adequate was a “misdirection” because of the evidence of the effects severe

overcrowding and future climate change would have on the applicant and his

children.



Key point
A person may properly be described as a refugee for reasons other 

than a well-founded fear of persecution on one of the five convention 

grounds. Natural disasters such as earthquakes, volcanic eruptions, 

severe weather events, and tsunamis can turn people into refugees. So 

too can warfare. And arguably, so too might climate change. 

Increased aridity of agricultural land on the fringe of deserts; the 

reduction or contamination of water tables; and the effect of rising sea 

levels and violent weather over decades on coastal lands and islands; 

all have the capacity to drive people from their traditional or historic 

homes. Such refugees of this non-convention variety at times are 

worthy objects of assistance and relief by the international community, 

the United Nations High Commissioner for Refugees, and non-

government organisations. 

But it is abundantly clear that the displacement of such refugees has 

not been caused by persecution. Nor, importantly, have they become 

refugees because of persecution on one of the five stipulated Refugee 

Convention grounds. 

A person who becomes a refugee because of an earthquake or growing 

aridity of agricultural land cannot possibly argue, for that reason alone, 

that he or she is being persecuted for reasons of religion, nationality, 

political opinion, or membership of a particular social group.



Environmental degradation and 

International HR law

“The question of whether there exists a human 

right to a healthy environment has been a 

matter of some debate for at least 25 years. 

Nevertheless, within international human rights 

law there is now a growing recognition that 

states can have responsibilities in respect of 

environmental matters under existing human 

rights treaties in both the civil/political and 

socio-economic spheres.” – NZ Kiribati case 2



The Tuvalu Case



Facts of the case

Husband and wife from Tuvalu, parents of two children. Seeking refugee status on the 
grounds of suffering adverse impacts of climate change and socio-economic 
deprivation. The primary issue for determination is whether these factors, alone or in 
combination, amount to exceptional circumstances of a humanitarian nature. 

The husband had tried other avenues to get citizenship but they had been 
unsuccessful, thus making him an unlawful immigrant in NZ. After several failed 
attempts he applied on the grounds that he was the only remaining sibling from 
Tuvalu NOT granted citizenship.

A humanitarian appeal based on the same grounds as his claim to be a protected 
person:

Protected person: A person must be recognised as a protected person under the ICCPR 
if there are substantial grounds for believing they would be in danger of being subject 
to arbitrary deprivation of life or cruel treatment if deported from New Zealand (unless 
they are able to access meaningful domestic protection in their home country or 
former place of residence) 



Evidence

Life became increasingly more difficult in Tuvalu due to climate change and 
overpopulation. The husband’s home island became increasingly more 
vulnerable to inundation by sea-water as a result of rising sea levels. Trees 
died and it became increasingly difficult to grow crops. 

It was submitted that the appellants would be deprived of their ability to have 
a “safe and fulfilling life” if forced back to Tuvalu – Due to climate change

Several reports on the effects of climate change to the Islands were 
submitted, along with pictures of the effects of water inundation (show 
slides)

Additionally the tribunal received documents attesting to the integration of 
the children, the importance of family ties to the appellants and other non-
climate change related evidence. 









Statutory ground of appeal

1) “exceptional circumstances of humanitarian 

nature that would make it unjust or harsh to 

be deported from new Zealand” and

2) It would not in all the circumstances be 

contrary to the public interest to allow the 

appellant to remain in new Zealand



Climate Change and Environmental Degradation as a Humanitarian 

Circumstance 

A number of states have policies in place to provide 
temporary protection in this regard

It is widely accepted that the impacts of climate 
change can adversely affect the enjoyment of basic 
human rights – As acknowledged in the Kiribati case

Tuvalu is particularly vulnerable to the effects of 
climate change



Conclusion

When all the matters of this case are taken into account on a 
cumulative basis, the tribunal was satisfied that there were 
exceptional circumstances making it unjust or unduly harsh for the 
appellants to be removed from New Zealand.

However: When relying so heavily on the climate issue, the evidence in 
these types of appeals need to not only establish the existence of 
broad humanitarian concern – There must be exceptional 
circumstances of a humanitarian nature for the particular appellant

The tribunal didn’t reach a conclusion on this because the other 
factors of the case constituted exceptional circumstances. 



Key point
A person may properly be described as a refugee for reasons other 

than a well-founded fear of persecution on one of the five convention 

grounds. Natural disasters such as earthquakes, volcanic eruptions, 

severe weather events, and tsunamis can turn people into refugees. So 

too can warfare. And arguably, so too might climate change. 

Increased aridity of agricultural land on the fringe of deserts; the 

reduction or contamination of water tables; and the effect of rising sea 

levels and violent weather over decades on coastal lands and islands; 

all have the capacity to drive people from their traditional or historic 

homes. Such refugees of this non-convention variety at times are 

worthy objects of assistance and relief by the international community, 

the United Nations High Commissioner for Refugees, and non-

government organisations. 

But it is abundantly clear that the displacement of such refugees has 

not been caused by persecution. Nor, importantly, have they become 

refugees because of persecution on one of the five stipulated Refugee 

Convention grounds. 

A person who becomes a refugee because of an earthquake or growing 

aridity of agricultural land cannot possibly argue, for that reason alone, 

that he or she is being persecuted for reasons of religion, nationality, 

political opinion, or membership of a particular social group.



Q&A

1) How can we regulate the displacement of 

people due to the effects of climate change? 

2) What are the challenges?



And now...some good news!


