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What do YOU want from this lecture and why?

• About me and about you in 10 years

• How to study, prepare for exams and for work life?

• What characterizes a good lawyer?

• How to study case law, legislation, treaties, other legal 

documents, articles and books?

• I ask questions. OK?



My draft outline (comments?)

1. Introduction (10%)
1. Present political and economic context

2. Delimitations

3. Definitions

2. Legal framework (40%)
1. Treaty provisions

2. Directive on renewable energy

3. State Aid rules and guidelines

4. Examples national regulation

Break

1. The Åland-case – who, what, when, how, why? (40%)

2. Conclusions (10%)



Introduction: Europe at a crossroads

• Between a trade union and a political union

• Global dynamics

• Multilayered regulation

• Subsidiarity

• Triangle – competitiveness, sustainability and energy 

security

• Energy policy sensitive – nuclear, shalegas, Russia

• Delimitations: Not an internal market lecture, ETS 

lecture, not energyefficiency, not Essent-case, not 

energy tax regulations, nott fossiles, not nuclear



What is renewable energy?

• EU renewable directive: ‘energy from renewable

sources’ means energy from renewable non-fossil 

sources, namely wind, solar, aerothermal, geothermal, 

hydrothermal and ocean energy, hydropower, biomass, 

landfill gas, sewage treatment plant gas and biogases;



Energy and CO2-emissions



Energy and national borders

• Prices in EUR/MWh vary

• Internal market?

• Lack of interconnectors

• Regulatory differences

• Climate change

• Energy security

• Competitivenes

• Imagine competition between

wind, solar and biobased

energy in a borderless union



Energy only markets and capacity markets



Outline

1. Introduction (10%)
1. Present political and economic context

2. Definitions

3. Delimitations

2. Legal framework (40%)
1. Treaty provisions

2. Directive on renewable energy (ETS, EE)

3. State Aid regulation on aid to renewable energy

4. Internal market

5. National regulation

3. The Åland-case – who, what, when, how, why? (40%)

4. Conclusions (10%)



2. Legal framework – TFEU Art. 194 Energy

• 1. In the context of the establishment and functioning of 

the internal market and with regard for the need to 

preserve and improve the environment, Union policy on 

energy shall aim, in a spirit of solidarity between Member 

States, to:

• (a) ensure the functioning of the energy market;

• (b) ensure security of energy supply in the Union;

• (c) promote energy efficiency and energy saving and the 

development of new and renewable forms of energy; and

• (d) promote the interconnection of energy networks.



Art 194 continued

• 2. […] the European Parliament and the Council, acting in 
accordance with the ordinary legislative procedure, shall 
establish the measures necessary to achieve the objectives in 
paragraph 1. […]

• Such measures shall not affect a Member State's right to 
determine the conditions for exploiting its energy resources, 
its choice between different energy sources and the general 
structure of its energy supply, without prejudice to Article 
192(2)(c).

• 3. By way of derogation from paragraph 2, the Council, acting 
in accordance with a special legislative procedure, shall 
unanimously and after consulting the European Parliament, 
establish the measures referred to therein when they are 
primarily of a fiscal nature.



Art 191 Environment

• Union policy on the environment shall contribute to 

pursuit of the following objectives:

• - preserving, protecting and improving the quality of the 

environment,

• - protecting human health,

• - prudent and rational utilisation of natural resources,

• - promoting measures at international level to deal with 

regional or worldwide environmental problems, and in 

particular combating climate change.



art. 192 Environment 

• 1. The European Parliament and the Council, acting in 
accordance with the ordinary legislative procedure […] shall 
decide what action is to be taken by the Union in order to 
achieve the objectives referred to in Article 191.

• 2. By way of derogation from the decision-making procedure 
provided for in paragraph 1 and without prejudice to Article 
114, the Council acting unanimously in accordance with a 
special legislative procedure and after consulting the 
European Parliament, the Economic and Social Committee 
and the Committee of the Regions, shall adopt:

• […]

• (c) measures significantly affecting a Member State's choice 
between different energy sources and the general structure of 
its energy supply



RES Directive - scope

• Article 1: This Directive establishes a common 

framework for the promotion of energy from renewable 

sources. It sets mandatory national targets for the overall 

share of energy from renewable sources in gross final 

consumption of energy and for the share of energy from 

renewable sources in transport. It lays down rules 

relating to statistical transfers between Member States, 

joint projects between Member States and with third 

countries, guarantees of origin, administrative 

procedures, information and training, and access to the 

electricity grid for energy from renewable sources. […]



The RES directive – goal and key provisions

• Goal: preamble:

• (1) The control of European energy consumption and the 

increased use of energy from renewable sources, together with 

energy savings and increased energy efficiency, constitute 

important parts of the package of measures needed to reduce 

greenhouse gas emissions 

• (2) In order to reduce greenhouse gas emissions within the 

Community and reduce its dependence on energy imports, the 

development of energy from renewable sources should be 

closely linked to increased energy efficiency.

• Guarantees of origin: art 15 

• Key provision today: art 3



RES Article 3

• 1.   Each Member State shall ensure that the share of energy 
from renewable sources, calculated in accordance with 
Articles 5 to 11, in gross final consumption of energy in 2020 
is at least its national overall target for the share of energy 
from renewable sources in that year, as set out in the third 
column of the table in part A of Annex I. Such mandatory 
national overall targets are consistent with a target of at least 
a 20 % share of energy from renewable sources in the 
Community’s gross final consumption of energy in 2020. […]

• 2.   Member States shall introduce measures effectively 
designed to ensure that the share of energy from renewable 
sources equals or exceeds that shown in the indicative 
trajectory set out in part B of Annex I.



Art 3. continued

• 3.   In order to reach the targets set in paragraphs 1 and 2 of 
this Article Member States may, inter alia, apply the following 
measures:
(a) support schemes;
(b) measures of cooperation between different Member States 
and with third countries for achieving their national overall 
targets in accordance with Articles 5 to 11.

• Without prejudice to Articles 87 and 88 of the Treaty, Member 
States shall have the right to decide, in accordance with 
Articles 5 to 11 of this Directive, to which extent they support 
energy from renewable sources which is produced in a 
different Member State.

• Political history of provision



RES analysis

• Balance EU and Member State competences

• Comparison with CO2 targets and measures (ETS and 

ESD)

• Comparison with Energy Efficiency targets and 

regulations

• Level of harmonisation



State Aid

• TFEU art 107 Save as otherwise provided in the 

Treaties, any aid granted by a Member State or through 

State resources in any form whatsoever which distorts or 

threatens to distort competition by favouring certain 

undertakings or the production of certain goods shall, in 

so far as it affects trade between Member States, be 

incompatible with the internal market.

• Justification through block exemptions

• Guidelines pre and post 2014 for energy and 

environment for individual exemption





Types of support

• RES directive: ‘support scheme’ means any instrument, 
scheme or mechanism applied by a Member State or a 
group of Member States, that promotes the use of 
energy from renewable sources by reducing the cost of 
that energy, increasing the price at which it can be sold,
or increasing, by means of a renewable energy 
obligation or otherwise, the volume of such energy 
purchased. This includes, but is not restricted to, 
investment aid, tax exemptions or reductions, tax 
refunds, renewable energy obligation support schemes 
including those using green certificates, and direct price 
support schemes including feed-in tariffs and premium 
payments;



Guidelines 2008-2014

• (6) The primary objective of State aid control in the field of environmental 
protection is to ensure that State aid measures will result in a higher level of 
environmental protection than would occur without the aid and to ensure that the 
positive effects of the aid outweigh its negative effects in terms of distortions of 
competition […]

• (16) Is the aid well designed to deliver the objective of common interest that is to 
say, does the proposed aid address the market failure or other objective?

• a) is State aid an appropriate policy instrument? 

• b) is there an incentive effect, namely does the aid change the behaviour of 
undertakings?

• c) is the aid measure proportional, namely could the same change in behaviour
be obtained with less aid?

• Are the distortions of competition and effect on trade limited, so that the overall 
balance is positive?



Guidelines 2014-2020

• (107) The Union set ambitious climate change and 

energy sustainability targets in particular as part of its EU 

2020 strategy. Several Union legislative acts already 

support the achievement of those targets, such as the 

Union ETS, Directive 2009/28/EC (‘the Renewable 

Energy Directive’or ‘RED’) and the Directive 2009/30/EC 

(‘the Fuel Quality Directive’). However, their 

implementation may not always result in the most 

efficient market outcome and under certain conditions 

State aid can be an appropriate instrument to contribute 

to the achievement of the Union objectives and related 

national targets.



Requirements 2016-2020

• In order to incentivise the market integration of electricity 
from renewable sources, it is important that beneficiaries 
sell their electricity directly in the market and are subject 
to market obligations. The following cumulative 
conditions apply from 1 January 2016 to all new aid 
schemes and measures:
• aid is granted as a premium in addition to the market price 

(premium) whereby the generators sell its electricity directly in 
the market

• beneficiaries are subject to standard balancing responsibilities, 
unless no liquid intra-day markets exist; and

• measures are put in place to ensure that generators have no 
incentive to generate electricity under negative prices.



International support schemes

• The Renewable Energy Directive includes cooperation 

mechanisms to facilitate cross border support for achieving 

national targets. Operating aid schemes should in principle be 

open to other EEA countries and Contracting Parties of the 

Energy Community to limit the overall distortive effects. It 

minimises costs for Member States whose sole aim is to 

achieve the national renewables target laid down in Union 

legislation. Member States however may want to have a 

cooperation mechanism in place before allowing cross border 

support as otherwise, production from installations in other 

countries will not count towards their national target under the 

RED. The Commission will consider positively schemes that 

are open to other EEA or Energy Community countries.



Application and next steps

• These Guidelines apply to the period up to 2020. 

However, they should prepare the ground for achieving 

the objectives set in the 2030 Framework. Notably, it is 

expected that in the period between 2020 and 2030 

established renewable energy sources will become grid-

competitive, implying that subsidies and exemptions 

from balancing responsibilities should be phased out in a 

degressive way. These Guidelines are consistent with 

that objective and will ensure the transition to a cost-

effective delivery through market-based mechanisms.



Example Sweden

• Certificates and the national law

• Article 5 of Sweden’s 2011 Electricity Certificates Act, 

referred to in the ECJ ruling as the ‘Swedish Law of 

2011’, provides that ‘electricity certificates which have 

been awarded for the production of renewable electricity 

in another State may be used to fulfil a quota obligation 

under the present Law, provided that the Swedish 

electricity certificate scheme has been coordinated with 

the electricity certificate scheme of that other State by an 

international agreement’.



Germany

• In Germany, electricity from renewable sources is 

supported through a feed-in tariff. The criteria for 

eligibility and the tariff levels are set out in the Act on 

Granting Priority to Renewable Energy Sources (EEG). 

According to this Act, operators of renewable energy 

plants are statutorily entitled against the grid operator to 

payments for electricity exported to the grid. The EEG 

also introduced the so-called market premium and the 

flexibility premium for plant operators who directly sell 

their electricity from renewable sources. Moreover, low 

interest loans for investments in new plants are provided 

for by different KfW-Programmes.



Results







Jesse –slide om fragmentert



Pause

• From legal overview to concrete case



Outline
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3. Åland



The Åland-case - essentials

• Who? Åland Energi – Finnish Energy Company and 

Swedish Energy Agency – not granted sertificates, 

interventions

• When? 2009/2010 (before N/SE joint system)

• How? REQUEST for a preliminary ruling under Article

267 TFEU from the förvaltningsrätten i Linköping 

(Sweden) 

• What? Compatability of art 5 of the swedish law with art 

3 of the directive and art 3 with art 34 of the treaty

• Why? Money

• Who won?



Art 267

• Article 267 (ex Article 234 TEC)

• The Court of Justice of the European Union shall have 

jurisdiction to give preliminary rulings concerning:

(a) the interpretation of the Treaties;

(b) the validity and interpretation of acts of the 

institutions, bodies, offices or agencies of the Union;



What is a sertificate-system?

• All approved producers are awarded an electricity certificate 
for each megawatt-hour (MWh) of green electricity produced. 

• The approval for the award of such certificates is reserved to 
green electricity production installations located in Sweden. 

• The demand for electricity certificates stems from the fact that 
electricity suppliers and certain users are under an obligation 
to hold, and to surrender to the State on 1 April of each year, 
a certain number (quota) of certificates corresponding to a 
proportion of the total quantity of electricity supplied or 
consumed during the preceding year.

• The electricity certificates are tradable on an open competitive 
market where price is determined by the interplay of supply 
and demand.



Illustration of actors in a certificatesystem



Advocate general 

• Who is he? Recruitment

• What does she/he do?

• Presentation

• Here: Yves Boet

http://curia.europa.eu/jcms/jcms/Jo2_7027/


General view AG

• 81. The Energimyndigheten refers, as do all the 
governments that have submitted observations, to the 
judgment in PreussenElektra, arguing that the 
justifications upheld in that case apply equally to the 
legislation at issue in the main proceedings.

• 82. I do not share that view and consider that the 
developments in the regulatory framework render it 
necessary to review the terms of the debate. 

• 83. Two new factors call for particular attention, namely 
the liberalisation of the electricity market and the 
implementation of a system for the mutual recognition of 
guarantees of origin.



Views AG

• (95) Although those justifications are grouped together under 
a general reference to environmental protection, they are in 
reality quite distinct. In order properly to evaluate the weight of 
each, it is therefore appropriate to consider — in the 
expectation of refuting them — each of the principal 
arguments put forward by the Energimyndigheten and the 
governments which have submitted observations.

• 1.ensure the proper functioning of the support schemes

• 2.prior conclusion of a cooperation agreement between the 
Member States

• 3. Member States to lose control over their energy mix

• 4. pave the way for ‘à la carte’ support 

• 5. forcing national consumers to finance green energy 
production installations located in other Member States



Views AG (my italics)

• (108) In conclusion, I consider that none of the arguments relied on 
is capable of demonstrating that territorial restrictions such as those 
in issue in the main proceedings are appropriate for securing the 
attainment of the objective of environmental protection.

• (109) It is important to point out in this connection that one of the 
four elements of the European Union’s environmental policy, set out 
in Article 191(1) TFEU, is ‘prudent and rational utilisation of natural 
resources’. The development of cross-border trade in green 
electricity which would result from making national support schemes 
accessible to foreign electricity producers would contribute to the 
attainment of that objective by facilitating the optimal distribution of 
production between the Member States according to their respective 
potentials.

• (110) It is my conviction, therefore, that territorial restrictions such as 
those at issue in the main proceedings are inconsistent with the 
principle of the free movement of goods.



Conclusion AG 

• The Renewables Directive allows Member States to 

establish discriminatory support schemes for renewable 

energy, but this is inconsistent with the wider principle of 

the free movement of goods, as protected by Articles 34 

and 35 TFEU. Normal practice is that the primary (treaty-

based) principle would prevail (in that the treaty 

overrides a directive) and on this basis Advocate 

General Yves Bot argued for the invalidation of Article 3 

of the Renewables Directive. 



The court view – not following AG

• Grand chamber

• Approach

• Is it a measure under art 34 or with equivalent effect?

• What goal?

• Is it proportional, appropriate and necessary?

• Key issues

• National targets

• Control of costs and effects

• Investor confidence

• Legal certainty



Quotes

• (75) In the light of all the foregoing, it must be held that 

legislation such as that at issue in the main proceedings 

is capable of impeding imports of electricity, especially 

green electricity, from other Member States and that, in 

consequence, it constitutes a measure having equivalent 

effect to quantitative restrictions on imports, in principle 

incompatible with the obligations under EU law resulting 

from Article 34 TFEU, unless that legislation can be 

objectively justified (see, to that effect, inter alia, 

Commission v Austria, C-320/03, EU:C:2005:684, 

paragraph 69).



Quotes

• (76) The Court has consistently held that national legislation or a 
national practice that constitutes a measure having equivalent effect 
to quantitative restrictions may be justified on one of the public 
interest grounds listed in Article 36 TFEU or by overriding 
requirements. In either case, the national provision must, in 
accordance with the principle of proportionality, be appropriate for 
ensuring attainment of the objective pursued and must not go 
beyond what is necessary in order to attain that objective (see, inter 
alia, Commission v Austria, C-524/07, EU:C:2008:717, paragraph 54 
and the case-law cited).

• (82) In the light of the foregoing considerations, it must be 
acknowledged that the objective of promoting the use of renewable 
energy sources for the production of electricity, such as the objective 
pursued by the legislation at issue in the main proceedings, is in 
principle capable of justifying barriers to the free movement of 
goods.



Comment – legal theory

• there is a list of ‘public interest grounds’ in Article 36, which 
includes such goals as the protection of ‘life and health of 
humans, animals and plants’; and in addition, the ECJ’s case 
law has added ‘overriding’ or ‘mandatory requirements’ 
(Cassis de Dijon).

• These objectives include environmental goals and it has been 
agreed that ‘the protection of the environment is a mandatory 
requirement which may limit the application of [current Article 
34] of the Treaty’.

• Nonetheless, it is the specific list of public interest grounds 
which is in principle the only way of justifying discriminatory 
barriers to trade.

• Mandatory requirements are only a justification for trade 
barriers when the measure in question applies without 
distinction to both national and imported products.



Comment (continued)

• Logically, this is because the notion of a mandatory 

requirement was developed as part of the definition of 

what amounts to a measure having equivalent effect to a 

quantitative restriction under Article 34 TFEU, stemming 

from the judgment in Cassis de Dijon and its limitation of 

the use of such mandatory requirements to ‘indistinctly 

applicable’ (that is only indirectly or non-discriminatory) 

national rules. Otherwise, the ECJ would face the 

criticism that it was unilaterally making amendments to 

the treaty by adding extra express grounds of 

justification to the list contained in Article 36 TFEU.



Court on necessity

• (92) In that regard, it must be acknowledged that, as EU law 
currently stands, such a territorial limitation may in itself be 
regarded as necessary in order to attain the legitimate 
objective pursued in the circumstances, which is to promote 
increased use of renewable energy sources in the production 
of electricity.

• (97) It is also important to remember that, as is apparent from 
recitals 1 and 25 to Directive 2009/28 and Articles 3(1) and 
5(1) and (3) thereof, and as was observed in relation to 
Question 1, in order to ensure the implementation of the 
international environmental commitments entered into by the 
European Union, the EU legislature has assigned the various 
Member States mandatory national targets formulated in 
terms of quotas for the production of green electricity



Court on proportionality

• (103) In that regard, it need only be observed that a green 
energy support scheme, whose production costs seem — as 
the Swedish Government and the Commission, in particular, 
have maintained — to be still quite high as compared with the 
costs of electricity produced from non-renewable energy 
sources, is inherently designed to foster, from a long-term 
perspective, investment in new installations, by giving 
producers certain guarantees about the future marketing of 
their green electricity. Accordingly, the effectiveness of such a 
scheme requires by definition a measure of continuity 
sufficient, in particular, to ensure the fulfilment of the 
legitimate expectations of investors who have committed 
themselves to such projects, and the continued operation of 
those installations.



Court conclusion on Swedish law

• (104) In the light of all the foregoing, it does not appear that, 

merely by reserving a support scheme using green 

certificates, such as that at issue in the main proceedings, 

exclusively to green electricity produced in the national 

territory, the Kingdom of Sweden has acted in breach of the 

principle of proportionality. As EU law currently stands, the 

Kingdom of Sweden was legitimately able to consider that 

such a territorial limitation does not go beyond what is 

necessary in order to attain the objective — pursued both by 

Directive 2009/28 and by the national scheme which falls 

within the scope of that directive — of increasing the 

production and, indirectly, the consumption of green electricity 

in the European Union.



Court conslusion on RES and art 34

• (199) In the light of all the foregoing considerations, the 

answer to Questions 2 and 3 is that Article 34 TFEU must be 

interpreted as not precluding national legislation, such as that 

at issue in the main proceedings, which provides for the 

award of tradable certificates to green electricity producers 

solely in respect of green electricity produced in the territory of 

the Member State concerned and which places suppliers and 

certain electricity users under an obligation to surrender 

annually to the competent authority a certain number of those 

certificates, corresponding to a proportion of the total volume 

of electricity that they have supplied or used, failing which 

they must pay a specific fee.



Conclusion

• the ECJ considered that the restriction was justified, 

apparently on environmental grounds – but there is 

some uncertainty about the exact basis of this reasoning.

• What concrete elements in proportionality test? 



4. Your view?

• Convincning? On the one side and on the other side, 

crucial element of decision?

• Could the courte have placed a certain obligation for 

national governments to consider extensions and the 

concrete possibility? Obiter dictum? Distinguish in time? 

Apply from date?

• Confusion of art 34 and 36?

• to what extent can discriminatory measures be justified on 

grounds not contained in Article 36?’
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Comments in legal theory

• It also fails to go any way towards resolving, and may 

even exacerbate, the tensions between the European 

internal market in electricity and national support 

schemes. 

• In the UK, for instance, it seems likely that nearly all 

plants will in future get some or most of their income 

either from feed-in tariffs or from capacity payments, 

which have been designed around largely UK rather than 

EU objectives. 



Comments legal theory

• The result is that the energy-only market, which forms the basis of 
trading within Europe, will increasingly represent only a part (and a 
different proportion in each country) of the overall revenues received 
by each plant. Producers in different countries will therefore be in 
different positions, and responding to different economic signals, 
leading to behaviour which would not be possible in normal markets. 
It is already the case, for instance, that in times of surplus 
generation from German renewable power producers, that power is 
effectively ‘dumped’ on adjacent markets. The risk is that the whole 
European market is turning into little more than a residual 
mechanism for dealing with intermittent generation, while the driving 
force is the various government schemes for investment: that is to 
say the market will in effect become one big dumping ground. As 
long as different national schemes of support are being offered on a 
discriminatory basis, it is difficult to see how this outcome can be 
avoided without major market reform or a change in the basis of 
investment support. 



How many legal tests in this area?

• Is it state aid?the state aid justified?

• Is it contrary to the energy tax directive?

• Is it in line with free movement of goods?

• Is it a measure with equivavlent efect?

• Can it be justified?



Lessons for other regions?

• US, Asia, Africa, South America

• Economic integration within environmental limits

• It seems that the judgment in the Ålands Vindkraft case 

has compounded the uncertainties about the balance 

between environmental imperatives and the free 

movement of electricity



Test another case in pairs (if time)

• Swedish tax exemptions for wind power production for 

own consumption



Summary and future

• Case decided in favour of national governments

• Political decision needed to ensure harmonise RES support – not 
role of the court

• "Grunnlovsstridighet" Consitutional test intensity

• Against recent prejudicat (Preussen Electra)

• New 2030-package with EU targets

• New guidelines for state aid

• Governance of RES target

• Energy Union

• Towards a real internal market in renewable energy?

• Towards cost effective climate friendly energy production and 
consumption?

• In 10 years? European aid scheme? No aid?


