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Introduction - Global 

• System approaches to emissions  
vs geographical and per capita 

 

• Steel, cement, aluminium and other industry sectors 

• Aviation and shipping – international characteristics 

 

• Not about lights in your house and a washing machine… 

• Climate finance and mitigation 

• Carbon leakage and evasion 

 

• Last fronter of fossil fuels? Bio? Power? Tax source 



Introduction - EU 

• World economy and EU market power 

• Other examples – tar sands 

• Multilevel governance, double regulation, dynamics or 

conflict? 

 

• Note: International maritime shipping remains the only 

source not included in the Union's commitment to reduce 

greenhouse gas emissions 







Emissions trends 

• Emissions from the global shipping industry amount to 

around 1 billion tonnes a year, accounting for 3% of the 

world's total greenhouse gas (GHG) emissions and 4% 

of the EU's total emissions. Without action, these 

emissions are expected to more than double by 2050 

 

• According to the impact assessment accompanying the 

proposal for this Regulation, Union-related CO2 

emissions from international shipping increased by 48% 

between 1990 and 2007. 



Delimitations 

• Not discuss other sectors than aviation and shipping 

 

• I this about energy? Yes 

 

• Delimitations – not climate finance, not domestic flights 

and shipping, not national regulation, not on energy 

efficiency, not on renewables or technical standards 

 

• Mainly market based instruments – what is that? 
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2. Legal framework - Customary intern. law 

• the 'principle' that each State has complete and 

exclusive sovereignty over its airspace and territory 

including territorial waters (12 nm)  

• The 'principle' that no State may validly purport to 

subject any part of the high seas to its sovereignty 

• the 'principle' of freedom to fly over the high seas 

 

• Legal status? 



Kyoto protocol 

• Article 2(2) of the Kyoto Protocol provides: 

• ‘The Parties included in Annex I shall pursue limitation or 

reduction of emissions of greenhouse gases not controlled by 

the Montreal Protocol from aviation and marine bunker fuels, 

working through the [ICAO] and the International Maritime 

Organisation, respectively.’ 

 

• Concrete obligation or right? 

 

• Legal status? 



Chicago convention – non discrimination 

• Article 1 of the Chicago Convention provides: 

 

• ‘Subject to the provisions of this Convention, the laws and 

regulations of a contracting State relating to the admission to or 

departure from its territory of aircraft engaged in international air 

navigation, or to the operation and navigation of such aircraft 

while within its territory, shall be applied to the aircraft of all 

contracting States without distinction as to nationality, and shall 

be complied with by such aircraft upon entering or departing 

from or while within the territory of that State.’ 



Chicago convention – harmonisation 

• Article 12 of the Chicago Convention 

 

• ‘[…] Each contracting State undertakes to keep its own 

regulations in these respects uniform, to the greatest possible 

extent, with those established from time to time under this 

Convention. Over the high seas, the rules in force shall be those 

established under this Convention [...]’ 

 

• Annex 16 Convention – noise and emissions 

• In 1999 ICAO adopted more stringent Standards defining the 

emission limits for oxides of nitrogen. Nothing on CO2 exept 

methodology for measurements 



Bilateral EU-US Open Skies Agreement, 

• Article 7 of the Open Skies Agreement - ‘Application of 

laws’  

 

• When aircraft engaged in international air navigation enter, 

depart from or are within the territory of one of the contracting 

parties, they are to be subject to and must observe the laws and 

regulations of that party, be they provisions relating to the 

admission or departure of aircraft on that party’s territory or those 

relating to the operation and navigation of aircraft. 



Open skies agreement art 11 on fuel taxes  

• Article 11(1) and (2)(c)  

 

• obligation to exempt the fuel load of aircraft engaged in 

international air services between the European Union and the 

United States from taxes, duties, fees and charges, with the 

exception of charges based on the cost of the service provided 



ICAO 

• What organization and what competence? 

• On 4 October 2013 the Assembly of the International 

Civil Aviation Organization (ICAO) agreed on a roadmap 

for developing a global market-based mechanism (MBM) 

to tackle aviation emissions.  

• This is an important achievement and follows years of 

pressure from the EU for international action.  

• The global MBM is to be finalised at the next ICAO 

Assembly in 2016 and implemented by 2020 



ICAO statement 

• 23. September 2014 Climate summit NY 

 

• Currently, aviation operations produce around 2% of human 
CO2 emissions, a figure set to increase as more people travel 
by air, particularly in emerging economies. Recognizing the 
need for all industries to undertake long-term climate action, 
the aviation sector has an ambitious and robust path to lower 
emissions. Governments, industry and civil society are 
currently working at ICAO to develop a global market-based 
measure which will contribute to stabilizing the sector’s net 
CO2 emissions from 2020. Aviation industry organizations 
have further committed to reducing net air transport CO2 
emissions by 2050 to half of what they were in 2005.  

 



ICAO work plan (per september 2014) 

• Under the direction of the Council, the Environment Advisory 
Group (EAG) – a proposal of the BRIC countries – will 
oversee the work related to the development of the global 
scheme, which will be principally undertaken by a Global 
Market-based Measure Technical Task Force (GMTF) 
comprised of representatives and experts from ICAO member 
states, industry and NGOs.  

• The EAG is to comprise 17 ICAO member states with both a 
wide geographical and developed/developing world 
representation: Argentina, Brazil, Canada, China, Egypt, 
India, Italy, Japan, Mexico, Russian Federation, Singapore, 
South Africa, Spain, Tanzania, United Arab Emirates, United 
Kingdom and United States. 

• The GMTF, will initially focus on two main work streams 
looking at Monitoring, Reporting and Verification (MRV) and 
the eligibility criteria for emission units 

 



ICAO work plan (cont.) 

• The second group will evaluate and then recommend 

eligibility criteria for emission units, which include carbon 

offsets and allowances, for compliance under a global 

MBM. It will also assess the future availability of 

emission units from existing and proposed MBMs to 

satisfy the potential needs of the aviation sector and the 

impact this may have on carbon market supply, demand 

and price. 

• Report to CAEP’s formal tenth meeting (CAEP/10) in 

February 2016. 

• Update now 

 



CBDR and ICAO 

 

• Exemptions proposed: Services to and from lowest 

Emissions States  

 

• Discrimination? Non by country of carrier, but route 

 

• Administrative burden, dynamic? 

• Alternatives? 

 

 



Shipping - UNCLOS 

• Art 1 
• "pollution of the marine environment: the introduction by man, 

directly or indirectly, of substances or energy into the marine 
environment, including estuaries, which results or is likely to result 
in such deleterious effects as harm to living resources and marine 
life, hazards to human health, hindrance of marine activities, 
including fishing and other legitimate uses of the sea, impairment of 
quality for use of sea water and reduction of amenities." 

• Dynamic interpretation? 

• Art 192 
• Obligation to “protect and preserve the marine environment” 

• Article 194 
• States are obligated to take all measures consistent with the 

Convention necessary “to prevent, reduce and control pollution of 
the marine environment from any source, using the best practical 
means 



Specific obligations in article 194 

• to act individually or jointly as appropriate 

• to take all measures necessary to prevent, reduce and 

control pollution of the marine environment 

• to use best practical means at their disposal 

• to act in accordance with their capabilities 

• to endeavour to harmonize policies with other States 

 

• Legal status? 

 



IMO 

• July 2011 - Energy Efficiency Design Index (EEDI) for new ships and 
the Ship Energy Efficiency Management Plan (SEEMP) 

• improvement but cannot lead to absolute emission reductions 

 

• MEPC 67 October 2014: Third IMO GHG Study 2014 providing 
updated estimates for greenhouse gas emissions from ships 
estimates that international shipping emitted 796 million tonnes of 
carbon dioxide (CO2) in 2012, against 885 million tonnes in 2007. 
This represented 2.2% of the global emissions of CO2 in 2012, 
against 2.8% in 2007. However, the “business as usual” scenarios 
continue to indicate that those emissions are likely to grow by 
between 50% and 250% in the period to 2050, depending on future 
economic and energy developments. 

• Progress on MBM? 
 

 



IMO 

• The MEPC agreed, in principle, to develop a data 
collection system for ships and, having agreed on the 
general description of the data collection system for fuel 
consumption of ships, agreed to the re-establishment of 
an intersessional correspondence group to develop full 
language for the data collection system for fuel 
consumption that can be readily used for voluntary or 
mandatory application of the system. The core elements 
of the data collection system include: data collection by 
ships, flag State functions in relation to data collection 
and establishment of a centralized database by the 
Organization. 

• Brazil, China, India 



EU regulation aviation 

• Directive 2008/101, which amends Directive 2003/87 by 
including aviation in the allowance trading scheme. 

• For the period from 1 January 2012 to 31 December 2012, the 
total quantity of allowances to be allocated to aircraft 
operators shall be equivalent to 97% of the historical aviation 
emissions. 

• Administering Member States shall ensure that, by 30 April 
each year, each aircraft operator surrenders a number of 
allowances equal to the total emissions during the preceding 
calendar year from aviation activities listed in Annex I for 
which it is the aircraft operator, as verified in accordance with 
Article 15. Member States shall ensure that allowances 
surrendered in accordance with this paragraph are 
subsequently cancelled. 



EU aviation regulation – interaction 

• Article 25a 

• 1. Where a third country adopts measures for reducing the climate 
change impact of flights departing from that country which land in 
the Community, the Commission, after consulting with that third 
country, and with Member States within the Committee referred to in 
Article 23(1), shall consider options available in order to provide for 
optimal interaction between the Community scheme and that 
country’s measures. 

• Where necessary, the Commission may adopt amendments to 
provide for flights arriving from the third country concerned to be 
excluded from the aviation activities listed in Annex I or to provide 
for any other amendments to the aviation activities listed in Annex I 
which are required by an agreement pursuant to the fourth 
subparagraph. Those measures, designed to amend non-essential 
elements of this Directive, shall be adopted in accordance with the 
regulatory procedure with scrutiny referred to in Article 23(3). 

 



EU amendment – "stop the clock" 

• Regulation (EU) No 421/2014 of the European Parliament and 
the Council of 16 April 2014 amending the Directive 
2003/87/EC establishing a scheme for greenhouse gas 
emission 

• Exemption of international flights, in view of the 
implementation by 2020 of an international agreement 
applying a single global market-based measure to 
international aviation emissions 

• Into force 30.4.2014 

• Temporary until 31.12.2016 

• Emissions from flights between aerodromes in the European 
Economic Area (EEA) remain fully covered under the EU 
ETS. 

• Consultation ongoing on 2017-2020 regime 



EU shipping regulation - MRV 

• Political agreement 17.12.2014 – what is that? 

• Contribute to building an international system 

 

  

 



EU regulation shipping 

• In order to reduce carbon dioxide emissions from 
shipping at Union level the best possible option remains 
setting up a system for monitoring, reporting and 
verification (MRV) of CO2 emissions based on the fuel 
consumption of ships as a first step of a staged 
approach for the inclusion of maritime transport 
emissions in the Union's greenhouse gas reduction 
commitment, alongside emissions from other sectors 
that are already contributing to that commitment. Public 
access to the emissions data will contribute to removing 
market barriers that prevent the uptake of many cost-
negative measures which would reduce greenhouse gas 
emissions from the sector.  



EU and global processes shipping 

• The Union MRV system should serve as a model for the 

implementation of a global MRV system. A global MRV 

system is preferable as it could be regarded as more 

effective due to the broader scope. In this context, and 

with a view to facilitate the development of international 

rules within the IMO for the monitoring, reporting and 

verification of greenhouse gas emissions from maritime 

transport, the Commission should share relevant 

information on the implementation of this Regulation with 

the IMO and other relevant international bodies on a 

regular basis and relevant submissions should be made 

to the IMO.  



Process 

• Following two informal trilogues (held on 15 October and on 
18 November 2014) the Presidency presented a final 
compromise text which was approved by the Permanent 
Representatives' Committee, at its meeting on 26 November 
2014, by qualified majority. EL, CY, PL and MT indicated they 
could not support the agreement.  

• On 3 December 2014, the Chair of the European Parliament's 
ENVI Committee informed, by means of a letter, the Chair of 
Coreper I that, should the Council transmit formally to the 
European Parliament its position as agreed, subject to legal-
linguistic verification, he will, together with the Rapporteur, 
recommend to the Plenary that the Council's position be 
accepted without amendments at Parliament's second 
reading.  



EU regulation shipping 

 

• Enter into force 1. july 2015 

• First reporting period starts on 1 January 2018.  

• Article 4 
• Pursuant to the requirements established in Articles 8 to 12, 

companies shall monitor and report for each of their ship above 
5000 GT the […] relevant parameters during a […] reporting period 
within […] all ports under the jurisdiction of a Member State and for 
[…] voyages arriving […] at or departing from a port located under 
the jurisdiction of a Member State in accordance with paragraphs 2 
to 6.  

• Monitoring and reporting shall be complete and cover […] CO2 
emissions from the combustion of fuels, while the ships are at sea 
as well as at berth. Companies shall apply appropriate measures to 
prevent any data gaps within the reporting period.  

• Extraterritorial? 



Pause 

• Overview shows that no cap and no measures in place 

 

• From overview to a concrete case 
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4. Aviation case  

• Who? Air Transport Association of America, American Airlines 

Inc., Continental Airlines Inc., United Airlines Inc. Vs UK 

Secretary of State for Energy and Climate Change, 

• When? 2009-2011 

• How? preliminary ruling under Article 267 TFEU from the High 

Court of Justice of England and Wales, Queen’s Bench 

Division (Administrative Court) – grand chamber 

• What? the validity of the measures implementing Directive 

2008/101 that have been adopted by the United Kingdom of 

Great Britain and Northern Ireland 

• Why? Money and autonomy 

• Who won? 

 



Advocate General Kokott opinion 

• Para 240 
• In the light of the above considerations, I propose that the Court 

answer the questions referred for a preliminary ruling by the High 
Court of Justice as follows: 

• (1) Of the provisions and principles of international law mentioned in 
the first question referred for a preliminary ruling, only Article 7 and 
the second sentence of Article 15(3) of the Air Transport Agreement 
signed in April 2007 between the European Community and its 
Member States, of the one part, and the United States of America, 
of the other part, can be relied upon as a benchmark against which 
the validity of acts of the European Union can be reviewed in legal 
proceedings brought by natural or legal persons. 

• (2) Consideration of the questions referred has disclosed no factor 
of such a kind as to preclude the validity of Directive 2003/87/EC as 
amended by Directive 2008/101/EC. 

• Followed in substance 
 

 



Questions for the ECJ 

• ‘(1) Are any or all of the following rules of international law capable of 
being relied upon in this case to challenge the validity… 

• (a) the principle of customary international law that each State has 
complete and exclusive sovereignty over its airspace; 

• (b) the principle of customary international law that no State may validly 
purport to subject any part of the high seas to its sovereignty; 

• (c) the principle of customary international law of freedom to fly over the 
high seas; 

• (d) the principle of customary international law (the existence of which 
is not accepted by the Defendant) that aircraft overflying the high seas 
are subject to the exclusive jurisdiction of the country in which they are 
registered, save as expressly provided for by international treaty; 

• (e) the Chicago Convention (in particular Articles 1, 11, 12, 15 and 24); 

• (f) the Open Skies Agreement (in particular Articles 7, 11(2)(c) and 
15(3)); 

• (g) the Kyoto Protocol (in particular, Article 2(2))? 



Questions to the ECJ 

• To the extent that question 1 may be answered in the 

affirmative: 

 

• Is Directive 2008/101 invalid, if and in so far as it applies 

the Emissions Trading Scheme to those parts of flights 

(either generally or by aircraft registered in third 

countries) which take place outside the airspace of EU 

Member States 



Legal approach – international customary law

  

• However, since a principle of customary international law 

does not have the same degree of precision as a 

provision of an international agreement, judicial review 

must necessarily be limited to the question whether, in 

adopting the act in question, the institutions of the 

European Union made manifest errors of assessment 

concerning the conditions for applying those principles 

(see, to this effect, Racke, paragraph 52). 



Legal approach –customary law 

• the only principles and provisions of international law that can 
be relied upon for the purpose of assessing the validity of 
Directive 2008/101, are: 

• – first, within the limits of review as to a manifest error of 
assessment attributable to the European Union regarding its 
competence, in the light of those principles, to adopt that 
directive: 

• – the principle that each State has complete and exclusive 
sovereignty over its airspace, 

• – the principle that no State may validly purport to subject any 
part of the high seas to its sovereignty, and 

• – the principle which guarantees freedom to fly over the high 
seas, 



ECJ legal approach to Chicago Convention 

• Article 216(2) TFEU, where international agreements are concluded 
by the European Union they are binding upon its institutions and, 
consequently, they prevail over acts of the European Union (see, to 
this effect, Case C-61/94 Commission v Germany  

 

• it must be concluded that, since the powers previously exercised by 
the Member States in the field of application of the Chicago 
Convention have not to date been assumed in their entirety by the 
European Union, the latter is not bound by that convention. 

 

• It follows that in the context of the present reference for a 
preliminary ruling the Court cannot examine the validity of Directive 
2008/101 in the light of the Chicago Convention as such. 

 



Legal approach to Kyoto Protocol 

• In particular, Article 2(2) of the Kyoto Protocol, mentioned by 
the referring court, provides that the parties thereto are to 
pursue limitation or reduction of emissions of certain 
greenhouse gases from aviation bunker fuels, working 
through the ICAO. Thus, that provision, as regards its content, 
cannot in any event be considered to be unconditional and 
sufficiently precise so as to confer on individuals the right to 
rely on it in legal proceedings in order to contest the validity of 
Directive 2008/101. 

 

• Consequently, the Kyoto Protocol cannot be relied upon in the 
context of the present reference for a preliminary ruling for the 
purpose of assessing the validity of Directive 2008/101. 

 



Legal approach to Open Skies agreement 

• It must therefore be examined whether the provisions of 

the Open Skies Agreement that are mentioned by the 

referring court appear, as regards their content, to be 

unconditional and sufficiently precise, so as to enable 

the Court to examine the validity of Directive 2008/101 in 

the light of those particular provisions. 

 

• Consequently, Article 7 of the Open Skies Agreement 

may be relied upon by airlines in the context of the 

present reference for a preliminary ruling for the purpose 

of assessing the validity of Directive 2008/101. 



Legal approach – Opens skies agreement 

• In the light of the foregoing, it must be accepted that 

Article 11(1) and (2)(c) of the Open Skies Agreement, so 

far as concerns the obligation to exempt the fuel load of 

aircraft engaged in international air services between the 

European Union and the United States from taxes, 

duties, fees and charges, with the exception of charges 

based on the cost of the service provided, may be relied 

upon in the context of the present reference for a 

preliminary ruling for the purpose of assessing the 

validity of Directive 2008/101 in the light of that provision. 

 



Legal approach - Open skies agreement 

• The first sentence of Article 15(3) of the Open Skies 

Agreement is intended to impose upon the contracting 

parties the obligation to follow the aviation environmental 

standards set out in annexes to the Chicago Convention, 

except where differences have been filed. 

 



Next step for the court 

• Assess compatabilty of EU rules with bilateral agreement 

and intl. customary law 



Discriminatory? 

• Directive 2008/101 applies without distinction to flights 

arriving in or departing from the territory of the European 

Union, including those from or to aerodromes situated 

outside that territory. This is indeed apparent from recital 

16 in the preamble to Directive 2008/101. 



Sovreignty 

• In laying down a criterion for Directive 2008/101 to be 
applicable to operators of aircraft registered in a Member 
State or in a third State that is founded on the fact that those 
aircraft perform a flight which departs from or arrives at an 
aerodrome situated in the territory of one of the Member 
States, Directive 2008/101, inasmuch as it extends application 
of the scheme laid down by Directive 2003/87 to aviation, 
does not infringe the principle of territoriality or the 
sovereignty which the third States from or to which such 
flights are performed have over the airspace above their 
territory, since those aircraft are physically in the territory of 
one of the Member States of the European Union and are 
thus subject on that basis to the unlimited jurisdiction of the 
European Union. 



Obligation and freedom 

• It is only if the operator of such an aircraft has chosen to 

operate a commercial air route arriving at or departing 

from an aerodrome situated in the territory of a Member 

State that the operator, because its aircraft is in the 

territory of that Member State, will be subject to the 

allowance trading scheme. 

 



Extra-territoriality 

• Furthermore, the fact that, in the context of applying European 

Union environmental legislation, certain matters contributing 

to the pollution of the air, sea or land territory of the Member 

States originate in an event which occurs partly outside that 

territory is not such as to call into question, in the light of the 

principles of customary international law capable of being 

relied upon in the main proceedings, the full applicability of 

European Union law in that territory (see to this effect, with 

regard to the application of competition law, Ahlström 

Osakeyhtiö and Others v Commission, paragraphs 15 to 18, 

and, with regard to hydrocarbons accidentally spilled beyond 

a Member State’s territorial sea, Case C-188/07 Commune de 

Mesquer [2008] ECR I-4501, paragraphs 60 to 62). 



Is the obligation to surrender an allowance a 

fuel levy? 

• However, in contrast to the defining feature of obligatory levies on 
the possession and consumption of fuel, there is no direct and 
inseverable link between the quantity of fuel held or consumed by an 
aircraft and the pecuniary burden on the aircraft’s operator in the 
context of the allowance trading scheme’s operation. The actual cost 
for the operator, resulting from the number of allowances to be 
surrendered, a quantity which is calculated inter alia on the basis of 
fuel consumption, depends, inasmuch as a market-based measure 
is involved, not directly on the number of allowances that must be 
surrendered, but on the number of allowances initially allocated to 
the operator and their market price when the purchase of additional 
allowances proves necessary in order to cover the operator’s 
emissions. Nor can it be ruled out that an aircraft operator, despite 
having held or consumed fuel, will bear no pecuniary burden 
resulting from its participation in the allowance trading scheme, or 
will even make a profit by assigning its surplus allowances for 
consideration. 



A levy contrary to Open Skies agreement? 

• In the light of all those considerations, it cannot be asserted 

that Directive 2008/101 involves a form of obligatory levy in 

favour of the public authorities that might be regarded as 

constituting a customs duty, tax, fee or charge on fuel held or 

consumed by aircraft operators. 

 

• Therefore, Directive 2008/101, inasmuch as it provides in 

particular for application of the allowance trading scheme in a 

non-discriminatory manner to aircraft operators established 

both in the European Union and in third States, is not invalid 

in the light of Article 15(3) of the Open Skies Agreement, read 

in conjunction with Articles 2 and 3(4) thereof. 



My draft outline 

1. Introduction (10%) 
1. Present political and economic context 

2. Definitions 

3. Delimitations 

2. Legal framework (40%) 
1. Customary international law, climate convention and Kyoto 

protocol 

2. Chicago convention and ICAO regulation of aviation 

3. UNCLOS  and IMO regulation of shipping 

4. EU aviation and shipping regulations 

Pause 

1. The EU aviation emissions-case – who, what, when, how, 
why? (40%) 

2. Conclusions (10%) 

 



Conclusions  

• Do you agree with decision? 

• Legitimacy? 

• Why then did EU backtrack with stop the clock? 

• Wise? 

• Legal power and economic power 

• Future in ICAO – General assembly 2016 (after Paris 

COP 21) – apply from 2020 



CBDR  

• Not the issue in the ECJ-case, but in practice 

• Can climate regulation of avation and shipping be 

brough in line with CBDR without discriminating? 

• Nationality of carrier? 

• Port exemptions? 

• Types of goods/passengers? 

• Gradual increase? Exemptions? 

• Not exempt, but pay back or into green fund? 

• Climate finance sources 



Next steps in a sectoral approach 

• Start the clock in 2017 
 

• Other sectors? 

• Border adjustment a way to go? 

• Tar sands experience 

 

• Driving international agreements? Bottom up? 

 

• Law and hard politics… 

 

• Compare with Åland-case in internal and external legal multilayer 
challenges 

 

• In 10 years? 

 


